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Dated 04/12/2018 Issued by Assistant Commissioner , Central GST , Div-VI ,
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Name & Address of The Appellants

M/s PSP Projects Ltd
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

G Yo, SIS Yob UG AaATHR AUt RIS Bl STdTet—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

faxirr aifdfea, 1994 &1 9RT 86 & 3fAIT 3Gl B 4 & U B ST Hahcll—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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gIRUCH HHTSTS, AYTUN 7R, TEHGIEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) ol =mfexvr &7 facia M, 1994 @ a_7 86 (1) & 3fcla e AdTHY
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of —F
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 ’@3%?”5}?7
less, Rs.5000/- where the amount of service tax & interest demanded & penalty fgVigdis | %,
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where thea“u@i
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the| forp
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) focira o, 1994 @1 4T 86 @1 SU-oRRA T (27) @ il rdfier Sarex Frgwmaed), 1994 @ w9 (27)
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0I0) to apply to the Appellate Tribunal.
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2, One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3: Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the .
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
4(1) 39 HeH H, waﬁar%wﬁaﬁamﬁww%waaﬁgwmgwmm
FeraTfeer g &t #197 R 91T 2o & 10% 3TaTeT W 3R STgT et GUs Rranfaa gt aa qus & 10%
ST 9 Y ST WFelt §
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL
M/s. PSP Projects Ltd, Ahmedabad (henceforth, “appellant”) has
fled the present appeal against the Order-in-original No.GST-06/ Refund
/53/AC/RIJM/PSP/2018-19 dated 04.12.2018(henceforth,"impuged order")
issued by the Assistant Commissioner, GST & Central excise, Division-Vl,

Ahmedabad-North, (henceforth,-,"adjudicating authorit y").

2: The facts of the case, in brief, are that the appellant filed a refund
claim dated 20.09.2016 for Rs.6,33,714/- of service tax paid by them on
work contract services provided to government authority which is
exempted under Sr.No.12(c) of Notification No.25/2012-ST which was
rejected by the refund sanctioning authority under order dated
20.12.2016. Appeal filed against said order was rejected by the
Commissioner(Appeal) vide OIA No.AHM-EXCUS-002-APP-172-17-18 dated
21.11.2017 holding that the appellant had not paid back the amount
collected as service tax to their customers and thereby unable to cross
the bar of unjust enrichment. Appeal against said Order-In-Appeal dated
21.11.2017 filed by the appellant with CESTAT was decided vide Order
No.A/10551/2018 dated 19.03.2018 remanding the matter back to the
adjudicating authority to examine the issue of unjust enrichment and to
pass a fresh order. Acting on the directions under order dated 19.03.2018
of CESTAT, the impugned order has been passed wherein refund claim
has been rejected stating that no evidence such as balance sheet
showing refund amount under head as receivable were found and also

the appellant didn't appeared for personal hearing.

3. Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia that exemption under Nofi. No.25/2012-ST
(Sr.No.12(c)) was made available refrospectively. They further stated at
para 3.2 of the Grounds of Appeal that “On undertaking of recrediting of the
tax collected by the appellant, it amount to the refund of service tax by the
appellant & amount to non collection by the appellant, so appellant has

complied the unjust enrichment principal”. They cited various case low in

support of ground of appeal.

4. In the Personal hearing held on 08.05.2019 Shri Vipul Khandha

reiterated the grounds of appeal an

remanded back.
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5; | have carefully gone through the facts of the case and submissions
made in the appeal memorandum as well as during personal hearing. |
find that under the impugned order, refund claim has been rejected by
the adjudicating authority mainly stating that the appellant has not
provided any evidence such as balance sheet showing refund amount
under the head ‘receivable’. The impugned order further records that the
appellant was asked to produce under letter dated 09.07.2018 copy of
balance sheet supported by necessary certificate issued by auditor/
chartered accountant showing the refund amount as receivable and
reminder letters dated 30.07.2018 and 09.10.2018. | find that the claim has
been rejected for non compliance of observations and also for not
providing evidence to prove that incidence of fax has not been passed
on to the client. | also observe that the appellant didn't appear in any of
the three personal hearing. | find that sufficient time period from letter
dated 09.07.2018 to last personal hearing date on 29.11.2018 were
provided to the appellant to prove their claim that principle of unjust
enrichment is not applicable to the case. However, the appellant failed in
providing such evidence to the lower authority who is entrusted with the
fime bound work of refund matter. Since, all instrumental i.e. personal
hearing thrice, reminders letters (o comply with the observations
communicated earlier) etc. which are prerequisite tools for ensuring
principle of natural justice has been appropriately utilized by the lower
authority, | do not find any reason in remanding the case back with the
same directions again. The appellant not only failed in providing evidence
ie. balance sheet/certificate if any issued by auditor/chartered
accountant but has illogically opted to remain absent during personal
hearing, which shows his disregard towards the lower forum and
established norms in respect of quasi-judicial proceedings. | also observe
that the appellant has not disputed the communication of any of the
above mentioned opportunities given by the lower authority. Even during
appeal proceedings, the appellant has not came forward with
documentary evidence in support of their claim that incidence of tax has
been born by them and has not been passed on fo their client. It is
observed that the appellant took the entire issue in a careless way with
the original adjudicating authority who offered sufficient opportunity to
defend their case and on approaching to the first appellate authority,
they rhckes request for remanding the matter back fo the original

adjudicating authority for the same purpose for which eor[ie_r also matter
' the appellant is

-
&

Uegpe (D8

)
(g7vat®




V2 (85)178/North/Appeals/18-19

L

nothing but thejr disregard fo judicial discipline. The decision of the "~
adjudicating authority is also supported by the verdict of Hon'ble Apex
court in case of UOI v/s Hamdard (WAQF) Laboratories wherein it is held
that adjudicating process by no stretch of imagination can be carried on
beyond three months. In such circumstance, | do not find merit in the

argument of the appellant to which | disagree.

é. Various case lows cited by the appellant are of different
background and not relevant with the situation/facts as discussed above

and hence are not applicable to the case on hand.

7 In view of aforesaid discussion, | uphold the impugned order and

reject the appeal.

8. mmﬁﬁﬁmmﬁmmaﬁﬂsﬁmmﬁl

The appeal filed by the appellant stands disposed of in above
terms.
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Date:

Attested

ALPar
Superi
Ahmedabad.

entral Tax (Appeals)

By R.P.A.D.

To.

M/s. PSP Projects Ltd,

PSP House,Opp-Celesta Courtyard,Opp-lane of Vikramnagar colony,
lscon- Ambli Road,Ahmedabad-380058.

Copy to:
1. The Chief Commissioner of Cenftral Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad-North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad-North
4. The Asstt./Deputy Commissioner, Central Tax, Division-VI, Ahd-North.
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